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UNITED STATES DISTRICT COURT g 


NORTHERN DISTRICT OF NEW YORK | BEST COPY AVAILABLE 


NEVIN MAWHINNBY, 
Plaintiff, 
Ve 
ROBERT J. HSNDBRSON, Supt. A.C.F, 
PZTER PREISER, Comm. Corr. 


HOHBIS, UF. Aclakes 
Defendants, 


JAMES ZT. FOLEY, UB. d. : 
MEMORANDUM-DECISION and ORDER 

Plaintiff is confined to Auburn Correctional Facility and sub- 
mits this civil rights action claiming as its main thrust that when} 
he is confined to segregation, he is not permitted to attend religi¢ 
services and participate in educational programs, 

Specifically, plaintiff alleges that he was confined to seg- 
regation on November 22, 1974, and was denied the right to go to 
church on November 24 and December 1, 1974.: Plaintiff does not sta 


» 


that he was denied the right to attend religious services of his 
* 
choice after he was released from segregation. His conplaint re- 
lates solely to the refusal to permit him to attend church services 
ee he was confined to segregation but not while he was in the 
general population, : 
Plaintiff also mentions on page 3 of his papers that he is bas 
ing denied his rights under McDonnell v. Wolff, 483 F.2d 1059 (sth - 
‘Civ. t07o).: Be clains that when he asked for the charges for which 
he was ceing held and the right toasall witnesses the officer ad— 
vised him to "Get the hell out of here”. This assertion is not 
further developed by facts. See Williams v. McMann, 454 F.2d 1139 
(2d Cir. 1972). The administrative procedures in 7 NYCRR 250 et se 
have been described as recognizing "both the demands of elementary 
fairness and the suitability of an impartial hearing”. U.S. 


Haymes v. Montayne, F.2d | , 10/4/74. The Bighth Circoit 


TuLling in Wolff was modified in Wolt? v. McDonnell, 418 U.S. $39 
(1974). 

Confinement to segregation has been held to be constitutiona’ 
sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971), cert. den, 464 
U.S. 1049 (1972). The denial of the right to worship while con- 
fined to segregation, in my judgment, does not constitute a denia 


Of plaintifi’s constitutional riechts. 


The complaint shall be filed by the Clerk without payment of 


fee and is dismissed for failure to state federal claims upon whid 


relief can be granted, 
It is so Ordered, 
Dated: February 26, 1975 
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NORTHERN DISTRICT OF NEW YORK 
CIVIL ACTION FILE No. 
NEVIN MAWHINNEY ; 
Plaintiff f 

vs. : JUDGMENT 
ROBERT J. HENDERSON, Supt . ee) RO ic 
PETER PRETSER, Conn. Corr. 
1ORRIS, OP., A.C... 


Defendants 
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: : consideration 
This action came on for ttkeaxfurw ss} before the Court, HonorablJames T. Foley, 


: , United States District Judge, presiding, and the issues having been duly thea 
considered 
(exec and a decision having been duly rendered, 


It is Ordered and Adjudged 


complaint is dismissed. 


Dated at Utica, New York 
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Anited States Court of Appeals 


FOR THE 


SECOND CIRCUIT 


At a Stated Term of the United States Court of Appeals, in and for the Second Circuit, held at 


the United States Courthouse in the City of New York, on the 20th 
November, one thousand nine hundred and seventy-five. 


Present: 
HON. LEONARD P. MOORE 
HON. WfLLIAM H. TIMBERS 
Circuit Judges 
HON. ALBERT W. COFFRIN, 
District Judge Sitting by Designation. 


Cremkvudoesc 


NEVIN MAWHINNEY, 
Appellant, 
Vv. 75-2086 
ROBERT J. HENDERSON, Superintendent, 
PETER PREISER, Commissioner of 


Corrections, and NORRIS, Lieutenant, 


Appellees. 


day of 


Appeal from the United States District Court for the Northern 


District of New York. 


St 


This cause came on to be heard on the transcript of record from the United es District Court 


for the Northern District of New York , and was argued by counsel. 
N CONSIDERATION WHEREOF, it is now hereby ordered, adjudged, and decreed that 


the appeal from the order of said District Court be and it hereby is , 


dismissed for failure to file a timely notice of appeal; and it is 


FURTHER ORDERED that the case be, and it hereby is, remanded to the 


district court for a determination on the issue of excusable neglect. 


ecectcel Oecd ote 
LEONARD P. MOORE 
United States Circuit Judge 
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WILLIAN H. TIMBERS - 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT Or NEW YORK 


NEVIN MAWHINNEY, 


Plaintiff 
75-CV~-97 


-against- 


ROBERT J. HENDERSO! Supt. A.C.F. 
PETER PREISER nmissioner of 
Corrections, NORR Lieutenant, 


Defendants. 


APPEARANCES: OF COUNSEL: 


WILLIAM E. HELLERSTEIN ELLEN J. WINNER 

Prisoners’ Rights Project The Legal Aid Society 

15 Park Row <- 19th Ficor Prisoners’ Rights Project 

New York, New York 10036 15 Park Row - 19th Floor 
New York, New York 10038 


LOUIS J. LEFKOWITZ TIMOTHY F. O'BRIEN 

Attorney General for the Assistant Attorney General 
State of New York 

Attorney for Defendants 

New York State Department 

Capitol, 

Albany, New York 12224 


JAMES T. FOLEY, D. Jd. 
MEMORANDUM-DECISION and ORDER 


By memorandum-decision and order dated February 26, 1975, I 


dismissed a civil rights claim of this plaintiff. The complaint 


was drafted and submitted by him pro se when he was confined to 
Auburn Correctional Facility. A notice of appeal was also pre- 
pared pro se by the plaintiff from this dismissal and after being 
notarized and placed in the Facility channels for mailing was not 
received in the Clerk's office of this District Court at Utica 
until April 2, 1975. According to conceded time computations, 
this date of receipt was one day late for the effective filing of 
the notice of appeal. A Panel of the United States Court of 
Appeals, Circuit Judges Moore and imbers, and District Judge 
Coffrin of the District of Vermont, by pro forma order dated 


November 20, 1975, dismissed the appeal for failure to file a 


timely notice of appeal, but remanded the case to this 
Court for a determination on the issue of excusable neglect. 
formal motion, The Legal Aid Society, Prisoners 

New York, which represented the plaintiff on the appeal, 
move for an order pursua to Federal Rule of Appellate Procedure 
4(a), extending the time for filing the notice of appeal until 
April 2, 1975, which would overcome 2 one-day late barrier to 
timely filing of the appeal. There has been filed ai affidavit 
by the Attorney General's < i i ition, and the motion 
was submitted for decision on these papers with a memorandum of 
law for the plaintiff on February 3, 1976, without oral argument. 

for the request that the time be extended to vali- 


date the notice of appeal is the “excusable neglect" provision of 


Rule 4(a) of the Federal Rules of Appellate Procedure. I have no 


difficulty whatsoever in finding excusable neglect in this situa- 

tion. I have been of the attitude from the beginning of my career 
as a federal judge that rigid and technical procedural rules shou 

not be invoked against persons in confinement unless there is a 


flagrant, reckless and knowledgeable disregard of them. In a civil 


case when it seemed unfair to be too rigid in appeal requirements, 


my state of mind was the same See Parissi v. Telechron, Inc., 


349 U.S. 46 (1955). Of course, through the years, I was indoctrin- 
ated further that this approach was the proper one by the liberal 
writings of the federal appellate courts, including the United 
States Supreme Court, that applications and complaints 

prisoners must be accorded the most liberal consideration. 
memorandum of law filed for the plaintiff set 

in the federal courts in support of this concept. 


c 


I find the incarceration of the plaintiff caused the one-day 
delay. I accept his statement that he believed the notice of 
appeal had to be notarized because I know from long experience that 


ot Do 


the State prisoners have every type of their writings to the 
courts notarized. I find that the plaintiff in good faith awaited 
the services of the Notary Public and on March 28, 1975, gave the 
notice of appeal to the Notary for mailing. I find that the 
plaintiff completed the preparation and submission of the notice 
of appeal, to the full extent his imprisonment all wed, on March 
28, 1975, four days before it had to be filed in the Clerk's 
office on April 1, 1975. I find the receipt of the notice of 
appeal in that office one-day late on April 2, 1975, was caused 

by no fault of the plaintiff, and, unquestionably, there is present 
excusable neglect that warrants the grant of the motion to extend 
the time for filing the notice of appeal to April 2, 1975. 

The motion is granted. The Clerk of this District Court 
shall note the appeal as timely filed as of April 2, 1975, and a 
copy of this decision and the entire file shall be forwarded by 
the Clérk of this District Court to the Clerk of the Court of 
Appeals, Second Circuit, for further consideration. 

It is so Ordered. 

DATED: February 4, 1976 


Albany, New York 
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